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Modern Academy

Lawmaking is the behavior of desperate men trying to reverse the deterioration of informal norms



                                                           Don C. Gibbons

  In his seminal work The Division of Labour in Society (1893), Emile Durkheim makes a distinction between primitive—less accomplished—communities, and the modern—more accomplished ones. In the less accomplished communities emerges what he terms “mechanical solidarity” as opposed to “organic solidarity” in the more accomplished communities. Durkheim argues that Mechanical solidarity, as Laura Desfor Edles and Scott Appelrouth state, is characterized by “everyone doing/feeling the same thing.”(103) He argues that “a significant social consequence of the shared work experience characteristic of traditional societies is a shared collective conscience. People in traditional societies tend to feel “one and the same,” and it is this feeling of “oneness” that is integral in the maintenance of social order.” (103-106) 

Durkheim calls for the coinage of a term that refers to that societal control system that is based on the collective conscience of society. He states, “[T]o avoid the confusion into which some have fallen, the best way would be to create a technical expression especially to designate the totality of social similitudes. However, since the use of a new word, when not absolutely necessary, is not without inconvenience, we shall employ the well-worn expression, collective or common conscience, but we shall always mean the strict sense in which we have taken it.” (106) The term for that collective conscience and social similitudes which this paper is suggesting is ‘Societal Law’. 

  It can be argued that whereas in the more accomplished communities, where the rule of law is the strongest, Statute Law is a primary tool for organizing the relations among community members, one of the primary tools of organizing these relations in the less accomplished communities is what could be termed “Societal Law”. Societal Law which can be simply defined as law informally agreed upon by the majority of community members based on their collective conscience which refers to their collective interests and inclinations is an invisible legislation that has most of the main characteristics of statute law. Community members who fail to abide by the rules of its articles are subject to punishment that could include social disgrace, shame, societal exile, banishment, or murder (honor killings for example). Whereas statute law derives its articles from previous courts decisions, the doctrines behind these decisions, and the principles of justice and common sense, Societal Law basically derives its articles from public opinion, customs and social values that are based on collective preferences and prejudices—collective conscience to use Durkheim’s term. At many instances, Societal Law has no backing in religion or legislation. However, its weight on people’s everyday life is much heavier than both and sometimes when in conflict with religion or statute law, Societal Law rules. The necessity for the coinage of such a term stems from the need for identification of those practices into a unified law for further analysis, future documentation and, hopefully, restructuring on basis of justice and fairness, not what is socially agreeable. 

  This paper’s argument is threefold: a) it argues that, applying the general thematic of Law and its main characteristics, such social practices could be regarded legislation—an invisible one—that could be collectively called ‘Societal Law’. It is invisible since it is neither documented as a formal legislation nor codified; b) that these laws are so unfair, a major reason for not being included throughout the process of the formulation of statute laws in spite of the general communal consensus on them, and thus become a poignant source of criminalizing the innocent and producing social deviants who revolt against the unfair society in different ways including self-destruction, immoral behavior or monstrous crimes; c) to draw attention to the fact that since literature is a mirror of society, whether of how it was, is, would be or should be, it could play an important role in the documentation of such social processes when other tools fail since it reflects on and registers social attitudes and evils. Literature which “mirrors society” (Dubey, 84) could play a significant role in the study of law-related topics—a major theme of the Law and Literature movement. 

  It is through literature that we can get an overview of this legislation and its general thematic. For the purpose of this paper, four short stories that realistically and critically reflect on society’s production of societal victims who are socially prosecuted have been chosen and each of them explores the nature of this invisible legislation and its impact on the innocent convicts of its articles. In Sadeq Hedayat’s Abji Khanom (1979 ), Yashar Kemal’s A Dirty Story (1978), Yusuf Idris’ Peace with Honour (1986), and Mohamed Kamel Hussein’s Atrocity (1986), the protagonists who are victims of Societal Law that view them as criminals of social deviation were condemned to societal aggression and punishment through this invisible legislation that condemns the innocent into psychological drainage. Sadeq Hedayat’s short stories “are in a critical realist style and are regarded as among some of the best written in twentieth-century Iran” (Katouzian 2) while Yasar Kemal, who Barry Tharaud nicknames “the Son of Homer” has a distinctive ability of realistic documentation of Turkish everyday life in its poorest and smallest villages creating “stories and novels that use techniques and perspectives from Homeric epic” (563). He does not “believe in an art that is divorced from social concerns” and in his works, he attempts to be “as truthful as life itself” (Kemal 206). Yusuf Idris’, on the other hand, as Roger Allen points out, “own village origins allowed him to bring an authentic touch to the village scenes which formed the background to many of the stories.” (43) Mohamed Kamel Hussein is greatly concerned in his writing with reflecting on social injustices and evils and their impact on his characters.
  The topic of this paper is in fact quite challenging since it lies on the borderline of various theoretical and academic disciplines. For instance, Societal Law is at the intersection of two major social sciences: law and sociology. Within the study of Law, it bears the basic elements of statute laws, especially criminal law as opposed to civil law, however it remains on the borderline of customary law, natural law and common law. Within the study of Sociology, it is affiliated with legal sociology while this paper is a literary reading that belongs to the discipline of literary studies.

  Another thing is that the short stories depicted in this paper are from three representative countries in the Middle East. Attempts to approach law-related topics in the Middle East that is ruled by laws mostly derived from Islamic Sharii cannot be attained “without a correct appreciation of the past history of legal theory, of positive law, and of legal practice in Islam. (Khadduri 28) Legal studies on the collective laws of the area are usually a study of Islamic Sharii and its practical manifestation in the codified legal system in each country.  Broadly speaking, this paper is rather concerned with the opposite of what most studies are concerned with. Rather than studying the impact of Sharii and Islamic teachings on the laws, we are studying laws  that, in spite of the religious fervor of these communities, are practiced laying  so much weight on people’s lives through social practices rather than legal actions. Law is either, as Don C. Gibbons states, “an outgrowth or product of the mores. In this view, statutes represent an attempt to codify the mores and develop a coherent supportive rationale for the body of formalized mores” (23) or law “grows up in response to perceived shortcomings in the mores of their implementation.” (26) In this paper we are discussing societal rules that are left out when formulating statute laws however are perceived of by society as obligatory regulations for all society members and anyone who violates them is subject to societal punishment. Adding to these challenges is that, we are addressing ‘an absence’ that is at the same time ‘a presence’ meaning that we are addressing an invisible factor that is at the same time obviously influential in causing the deviant behavior of the protagonists of these short stories. It thus becomes quite difficult to discuss that which ‘is not present’. 

  So, on writing this paper, one is stepping on raw ground. Such challenges, however, are common to most interdisciplinary study. It is actually due to this nature of the topic of the study that it is situated within the relatively new discipline of the “law and literature movement” which encourages us to view in the fusion of law and literature infinite possibilities. Addressing such a topic thus requires extensive understanding of the general thematic of both disciplines: Law and Literature in order to achieve a conceptualization of what we call "Societal Law" as well as an application of such a concept on the chosen literary texts. It could be worth mentioning here that the writer of this paper holds a BA, MA, and PHD in English language and literature as well as a BA in Law and thus could be illegible for carrying out such a study. Being invisible, it has been of great difficulty for sociolegal scholars to give a thorough study of such a branch and the writer of this paper hopes on the one hand to attract the attention of sociolegal scholars to the role of literature in documenting the practices of Societal Law and, on the other hand, to encourage further studies in the Middle East in the field of the relatively new discipline of the Law and Literature Movement.  As such, a quick overview of the movement becomes necessary. 

  The modern version of the Law and Literature movement emerged at the hands of John Wigmore, Benjamin Cardozo, and James Boyd White among others in the United States and then later spread to Europe. However, arguments about the actual origins of the movement vary taking it back in time to “that deadest of all dead white European males, Plato. His Laws is both a textbook of the ideal legal system for a well organized( hierarchical) community and a story about a better world that his imaginary reader would like to believe in (but knows to be out of reach)” (155-6), as Willem J. Witteveen claims. As for the American branch of the law and literature movement, Witteveen argues that the history of the movement “begins with the Founding Fathers who were, in their turn, deeply influenced by European intellectuals like Montesquieu and Voltaire, both authors for whom narrative is as important a source of legal knowledge as are the rules and customs of peoples” (156) Greta Olson and Martin Kayman argue in their   article “Introduction: From 'Law-and-Literature' ( 2007) to 'Law, Literature, and Language': A comparative approach” that the movement’s emergence can be dated from James Boyd White’s challenge in the early 1970s to lawyers, judges and students of law “to cultivate the humane dimension that had allegedly been driven out by legal positivism and the accompanying emphasis on technical training.” On the other hand, Anthony Musante traces the real beginning of the movement in two other movements: the “law-in-literature” movement that started in the mid nineteenth-century marked by “John Wigmore’s forts to chronicle the rise of literature about the law” (856-7) and the “law-as-literature” movement that “developed when Benjamin Cardozo began utilizing literary tools to examine and more effectively create judicial opinions… both were intent on humanizing the law.” (857) The law and literature movement attracted other scholars into expanding their academic work in the field into larger interdisciplinary studies that include “law and culture”, “law and semiotics” and “law and literature and language”. 
  The interdisciplinary nature of the law and literature movement denoted by the conjunction ‘and’ attracted the attention of Maria Grahn-Farley. Farely looked into the matter where she questions the significance of the conjunction ‘and’ in implying the relation between the two disciplines. As she compares the relation between law and literature to her relation with her husband and newly born daughter, Farley asks, “[S]hould it be read as if the relationship between law AND literature is a quite amicable one…that whoever feels like going first may do so and there will be no hard feelings? Or does it mean that law takes precedent over literature as text?” (270) Farley sets the ‘and’ to be her daughter Astrid in her introduction to the Law and Literature Anthology (2005) titled “Astrid and Me”. She states that Astrid in relation to her and her husband is similar to the ‘and’ in law and literature “Astrid’s arrival is the beginning of me as a mother; it is also the end of my husband and me as being two. It is the continuation of us as three. It is a journey in time as well as space.” (273)  Thus, “The AND is also the space in-between Law and Literature where the discipline has its heart. The AND is what connects the Law and Literature as a discipline with Women and the Law and with Race and the Law. It is in the AND that Law and Literature takes a stand. It is for the AND, the in-between, that these essays are fighting. It is in the space inbetween that the Others live.” (271-2) She suggests that the anthology reflects the concept behind the movement which declares that the place-in-between, like little Astride,  is a place of youth, novelty and poignancy: “the anthology is a refusal to accept that a beginning always follows an end, and vice versa… politically, this refusal is accomplished by claiming that space for the subordinated and the oppressed.”(277) It is this space of in-bewteeness that one hopes to fill with the study at hand. This space is unfortunately more than just a benevolent space. It is a gap in which falls the subordinate, the helpless and the oppressed between the clutches of rigid laws that equate a socially created criminal and the oppression of a society that oppresses innocent outcasts into a criminal career with criminals that heartlessly commit crimes. It judges them unfairly and condemns them with social disgrace, shame and other oppression strategies.

  One of the prime interests of this movement is to explore law through the eyes of literature in order to achieve a further humane understanding of legal theories and their implications to laymen. Olson and Kayman assert that James Boyd White was the one who managed to “set a tone of ethical evangelism which became one of the dominant features of American Law-and- Literature scholarship.” (2) Literature is not merely an entertaining tool, it is much more than that. It enlightens, informs and documents which led other prominent figures in the movement like Weisberg and Robin West to turn to literature as a means and an abundant source for restoring humanity to the lawyers, legislators and legal officers and hence achieve “greater justice to the community.”(2)  While Weisberg “looked to literature as a means of inculcating sensitivity and ethical awareness as well as an appreciation of the breadth of human experience through its capacity to give presence to the voices and stories of the dispossessed” (3) since it could provide “a defense against the dangers of the rule-driven practice of law by demonstrating how form merges with ethical aims” (3), James Boyd White on the other hand “made a parallel case that the unique language which characterized the best texts was capable of creating an ethical community and of nurturing responses to authority in the direction of justice.” (3) This is quite evidently applied in Anthony Musante’s calls in his study “Black and White: What Law and Literature Can Tell Us about the Disparate Opinions in Griswold v. Connecticut” (2006) in which he applies the theories and reasoning articulated by the law and literature movement to the judicial reasoning in Griswold v. Connecticut.

  The effect of humanities in general and literature in particular encouraged calls for the formal study of literature within law schools syllabi. As Willem J. Witteveen puts it, “one cannot fail to be impressed by the successes of Law and Literature in education…most serious law schools in the United States teach them.”(155) On the introduction of law and literature courses in law schools, A. Bradney argues in his article “An Educational Ambition for ‘Law and Literature’” (2000) that the two major drawbacks law students suffer from are: “[F]irst, law students are, as individuals, culturally and socially impoverished. Secondly, a significant part of the present practice of legal education shrivels the imagination.” (345) He points out that “the use of material from the law and literature movement can correct these faults” (345) as he quotes F. R. Leaves who said that “[T]he problem [for liberal education] is to produce specialists who are in touch with a humane centre, and to produce a centre for them to be in touch with.” (qtd 346) Reading literature, Bradney argues, “offers law students the ability to read beyond themselves into other cultures and other possibilities.” (350) Through literature, as Desmond Manderson states “‘law’ will cease to be understood… as an instrumental structure that imposes itself on our lives, as if we were the merely passive objects of law’s regulatory avarice, and become, instead, something that matters in and as part of our lives, as if we were subjects actively engaged in the articulation and interpretation of law.”(211) In a manifestation of the fusion between law and literature in education is the “Shakespeare Moot Court” which takes place jointly in the Faculties of Arts and Law at McGill University, a course in which graduate English students team up with senior Law students to argue cases in the ‘‘Court of Shakespeare.’’ 

  On the other hand, literary studies could largely benefit from a better understanding of law and legal theory. Paul Yachnin states that he believes that rather than speaking about the role of literature in the field of legal theory, the argument should be reversed to the other direction since law is “a kind of savior of literature, or at least of literary study” (196) Willem J. Witteveen, on the other hand, asserts that“[R]eflective thinking about law feeds on a hermeneutical understanding of language and on the combined presence of free speech and rhetorical practices.” (156) In other words, as Desmond Manderson puts it “[L]aw gives to literature… an invaluable urgency: it makes it matter again.” (211) This culminated into various as well as a wide range of interests that include  Brook Thomas’s interesting venture to view what John Earnst calls “the literary artist as civic referee.” Thomas looks in his book….. at the stories that “have emerged from the political and legal structures and practices of U.S. history” (103) He argues that “literary texts can provide us with the opportunity and means for realizing possibility in the face of contradictions and confusion” (Earnst103) Thomas devotes the study to “different kinds of citizenship” addressed in select literary works (4). Through Nathaniel Hawthorne’s Scarlet Letter, Thomas examines the concept of “the good citizen,” while the concept of “the patriotic citizen” finds its focus through a consideration of Edward Everett Hale’s “Man without a Country.” There is also “the independent citizen” as highlighted in Mark Twain’s Adventures of Huckleberry Finn, and “the immigrant citizen” as described in Maxine Hong Kingston’s China Men. 
  A major field in literary studies, namely postcolonial studies, could reach further horizons and deeper understanding of the complexities of the field as manifested for instance in Antony Anghie’s study “The Evolution of International Law: Colonial and Postcolonial Realities” (2006). Anghie’s study which argues that “international law has always been animated by the civilizing mission, the project of governing and transforming non-European peoples, and that the current war on terror is an extension of this project” (739) would provide a better understanding of the sources and practices of international law with regard to the dialectic relation between the colonizer and the colonized and the classic notion of the civilizing mission. Another field like feminist literary studies would not be the same if legislation and legal issues were integrated with feminist readings of texts which represent women who are usually doubly suppressed by the community as well as by a patriarchal legislative system that should have otherwise defended their rights.  In “Interracial Sexual Abuse and Legal Subjectivity in Antebellum Law and Literature” (2009), Andrea Stone studies two situations: The first involves Celia, a slave in Missouri convicted of murdering her owner sexually abused her. The second situation is that of Harriet Jacobs, whose experiences of her owner’s sexual harassment in North Carolina culminated in the publication of her famous 1861 slave narrative, Incidents in the Life of a Slave Girl, Written by Herself. (68) Stone argues that “The narrativization of these incidents…suggests the fact of master-slave sexual violence at a time when such an abuse was theoretically impossible, not because interracial sexual relations were unacknowledged, but because legislation denied slaves the ability either to consent to or to refuse the sexual desires of white people.” (69) This narrative is itself a manifestation of the Law and Literature movement’s approach. In this narrative, there is a merging between a literary work and a legal confessional document. Literature proves to be a reliable source for documentation of life when all other sources of knowledge fail. This is what one hopes to be achieved through a documentation of Societal Law that govern the lives of people since literature is a reliable source for reflecting on practices that used to take place when all formal legislation and other documentary sources would deny or ignore their existence.

  It is noteworthy that for the purpose of documenting law through literature, further studies should be conducted for the classification and categorization of which literary texts could be regarded as reliable sources of knowledge and those which represent mere artistic vocations. Plato’s theory of art as an imitation of an imitation, Aritotle’s Poetics and Shelley’s famous quote from his Defense of Poetry about poets being ‘the unacknowledged legislators of the world’ are only emblematic of the kind of heated debate that would arise to decide which texts are to be included. However, to simply put it, texts falling in the category of Realism described by the literary critic Ian Watt in The Rise of the Novel (1963), as starting “from the position that truth can be discovered by the individual through the senses" and as such to have "its origins in Descartes and Locke, and received its first full formulation by Thomas Reid in the middle of the eighteenth century" (32) would be an acceptable candidate. 

  The first short story in this study is Abji Khanom by Sadeq Hadayat. Abji Khanom, after whom the story is named, is a spinster who suffers from social disgrace due to her inability to secure a suitable suitor. On the night of her little sister’s marriage, she takes her own life. In A Dirty Story, the beautiful bride Fadik, due to her dire poverty, is sold to a weak husband who fails to protect her from the advances of the Agha’s son followed by other youths in the village. Instead of attempting to protect her, she is defamed by her fellow villagers as a fallen woman and a disgrace to the village. After being brutally raped, she is driven out of the village with her husband. In Peace with Honour, Fatma is an extremely beautiful and lively girl living in a small village who has always been careful in her behavior not to break the rules of chastity she has been taught since childhood. When the notorious womanizer Gharib attempts to approach her, she screams calling for help. Although she kept emphasizing that he grabbed her hand, the whole village decides that it was obligatory to make sure her story checks. They submit her to a virginity examination by the women in the village. Though she proves to be a virgin, she is grounded and beaten by her brother for bringing shame to the family. In Atrocity, a boy is convicted by society for nothing except that he was born as an outcome of an illicit relation. With his distorted perspective concerning love and affection, he approaches a girl and being the animal he has always been regarded by society to be, he accidently kills her and rapes her afterwards imaging her consent to his advances. He is tried and punished with the death penalty. In these stories, it becomes evident how social prejudices and unfair rules of collective consensus or what could be collectively called Societal Law come in the form of a ruthless law that defames, psychologically drains and eventually destroys subjects that are considered by its articles to have committed unpardonable crimes. As William Graham Sumner argues in Folkways: A Study of the Sociological Importance of Usages, Manners, Customs, Mores and Morals (1959) regarding the fairness of that collective opinion which we refer to here as Societal Law: “[I]t is the power of the crowd over the individual which is constant. The truth and justice of the popular opinion is of very inferior importance.” (220)

  It is noteworthy that within the field of legal studies, as Gibbons states, “relatively little is known about the development of criminal laws and the variables which account for these origins, for this has been a neglected area of inquiry until recently.” (6)  There are not many studies—legal studies-- that would trace the sources of laws and account for the reasons of why and how these laws were codified and if present law scholars are more interested in the source of law and the legal rules that grow from informal social practices and not those that were excluded from codification in spite of their implementation informally. Gibbons agrees with Clarence R. Jeffery who claims in “The Structure of American Criminological Thinking” (1956) that little attention has been paid to the social conditions which explain the emergence of criminal codes. (Gibbons 25) Even less attention has been given to the rules of social consensus that were left out by legislators when formulating statute laws. In this paper, we are discussing what we call “the invisible legislation’ meaning that it is a legislation that not only lacks codification, but is also practiced without discussion or deliberation.  Spinsters, illegal children and fallen women are three landmarks in Societal Law and there is a general consensus on the rejection of any individual that belongs to any of the three categories. However, on examining the nature of Law as a tool of achieving justice, and examining on the other hand these three categories, one finds that these three patterns are doubly denied justice. First, they suffer from intolerable situations and circumstances they reject or had no hand in—being a spinster, an illegal child, engaging in forced or attempted rape—second when they are punished by society for exactly that situation because they form a deviation of the societal codes and their innocent intentions is an irrelevant issue.  These practices are thus considered Law because they satisfy the pattern, characteristics and elements of Law. These practices were not included in statute laws because they lacked a major element of law: they lacked Justice. However, as argued in The Nature of Customary Law, “customary practices are all we have to guide us in aiming to solve practical questions: moral principles, written laws, legal doctrines and philosophical writings are all articulations of pre-existing customs.” (1) These customary practices are our genuine and reliable source for the examination of this invisible legislation through literature which, as all art is, documents these social practices.

  These collective customary practices termed ‘Societal Law’ could be considered a branch of criminal law. Criminal laws are defined as laws that “prohibit or compel instances of conduct held to be important for the welfare of society or the state.” (Gibbons 18) Societal Law, as well, is law that prohibits or compels instances of conduct held to be important for the welfare of society no matter how the fairness of condemning individuals who are innocently engaged in such conduct is ethically arguable. Societal Law is thus far from being considered a branch of civil laws which are the laws that “are considered to be private ones, rather than wrongs against the State.” (20) In these short stories, the article that is being explored in this paper is the invisible article concerning formal marriage as the socially acceptable frame for the man/woman relation. It is thus clear that the conditions upon which this article in Societal Law is structured is: a-the only acceptable intimate relation between a foreign man and a woman is formal marriage; b- a woman’s role in society is to reproduce through marriage and take care of the husband and their offspring. As such, extramarital sexual freedom for females is socially unacceptable—unlike males whose extramarital sexual freedom is not only acceptable but is sometimes desired as a source of pride and evidence of voraciousness and masculinity—since it deviates from the target and primary role of women in society and its general interest as wives and mothers; c-women are responsible for protecting their chastity and preserving it for their current or future partner and any failure in fulfilling their role, protecting their chastity or threatening current matrimonial relations is punished by social exile and psychological drainage through different strategies including physical and psychological pain, gossip, scandal, shame and even killing. 

  Thus, the accepted form of man/woman intimate interaction is the construction of what society calls “the marriage institution” or rather what Sumner calls ‘the family institution’: “[F]amily, not marriage, is the institution.” (342) Marriage in its socially accepted form is a tool for constructing the family. Thus, as Sumner emphasizes “[T]he definition of marriage consists in stating what, at any time and place, the mores have imposed as regulations on the relations of a man and woman … The regulations are always a conventionalization which sets the terms, modes, and conditions under which a pair may cohabit.”(348)  Society controls the sexual practices of individuals that are necessary for the preservation of the human race under formal conditions and procedures. 
  As such, society is very strict against any violation of the code of behavior agreed upon which it considers ‘a crime’ whether it is staying unmarried in the case of Abji Khanom, practicing sexual liberty within marriage (which is how society conceives of rape) in A Dirty Story, staying single with rumors of misconduct in Peace with Honour, or giving birth to a child as a result of an illicit relation as is the case in Atrocity.  These are considered crimes and thus society has to take the stand to punish those who are regarded violators of its laws of conduct. As Edles and Appelrouth argue, “society is like a game. There are rules (norms and laws), and there are consequences or punishments if you break those norms/rules/laws (whether social ostracism or jail). Most importantly, it is the consequences of the action (crime and punishment) themselves that help clarify and reaffirm what the rules of the game are and thus the basis of society itself.” (112)

  In criminal law, “[A] crime is a violation of criminal law and an offense against the State. The State acts as the plaintiff, initiates the action against the offender, and exacts the punishment assigned the offender.” (Gibbons, 20) It is noteworthy that a crime is defined as such by society based on general consensus and not the principles of justice and reason. A crime is an attitude that is against collective preference and acceptance. As Durkheim puts it:

We must not say that an action shocks the common conscience because it is criminal, but rather that it is criminal because it shocks the common conscience. We do not reprove it because it is a crime, but it is a crime because we reprove it. As for the intrinsic nature of these sentiments, it is impossible to specify them. They have the most diverse objects and cannot be encompassed in a single formula. We can say that they relate neither to vital interests of society nor to a minimum of justice. All these definitions are inadequate. By this alone can we recognize it: a sentiment, whatever its origin and end, is found in all consciences with a certain degree of force and precision, and every action which violates it is a crime. (Edles and Appelrouth 107)

  Thus, through setting “Society” as the plaintiff, taking the stand against the defendant who is the individual under scrutiny, society initiates action against the offender and exacts the punishment assigned the offender. In the eyes of Societal Law, Abji Khanom is a criminal. She is accused of ugliness and feminine incompetency according to the standards of her society. Thus, since her childhood, she is punished by society for being—presumably—a threat for the pattern set by society for the life of women since she won’t be able to secure herself a husband and construct a family. Although being born ugly is an undesignated state and although there is always the possibility that she might after all get married, this is beside the point for society. Society acts as plaintiff, and exacts the punishment assigned against her.

  Sumner states that those who do not abide by society’s rules are being ‘disciplined by pain’ since in the societal context, “[H]e who wants to make another do something, or to prevent him from doing something, may, if the former is the stronger, connect act or omission with the infliction of pain. This is only an imitation of nature, in which pain is a sanction and a deterrent.” (220) Societal punishment is usually psychological pain. In this case, it is inflicting on the innocent convict of Societal Law the pain of shame and social exile and thus, as Seneca puts it in his well-known sentence, ‘shame may restrain what law does not prohibit.’ Abji Khanom is constantly tortured: “since she was five years old she had been told that she was plain and would never marry. She felt deprived of the joys of this world” (138). She is always ridiculed and despised by everyone even her mother who should be the most merciful on her, not only because she is ‘a mother’, ‘her mother’, but also because she is a fellow woman in a community that mistakes women for merchandise. Her mother always complains “what should I do? Who will marry such an ugly girl? I am afraid she will remain a burden to me forever. A girl with no property, no beauty or attainments—who would be fool enough to marry her.” (137) The implications and psychological effect of societal discrimination is very evident through comparing how Abji Khanom turns out to be in comparison to her socially accepted little sister Mahrokh.

  Hadayat presents us with a stark contrast between Mahrokh who is “short, fair with a delicate nose, chestnut hair and fascinating eyes” (137), and her older sister Abji khanom—the social outcast—who is “tall, spare, and dark complexioned with thikish lips and jet black hair” (137) If Sumner calls in Folkways the ideal societal pattern  “The-man-as-he-should-be”, it would be more fitting here to modify it into “the-woman-as-she-should-be” to describe the ideal societal pattern of a female. In this context, Mahrokh is ‘the-woman-as-she-should-be’. She is beautiful and thus expects to find a suitable suitor in future, get married, have children and carry out her duties in society. She is thus accepted and cheered by society since childhood as the good societal pattern of a woman as opposed to Abji Khanom. The effect of the social acceptance of Mahrokh is clearly contrasted to the effect of the social punishment of Abji Khanom. Merton enunciates the sociologist’s operating premise “that some unknown but substantial proportion of deviant behavior does not represent impulses of individuals breaking through social controls, but, on the contrary, represents socially induced deviations—deviations which the culture and the social organization conjoin to produce.” (177) (qtd Gibbons) Abji Khanom is framed in that place of the unacceptable outcast early in her life. This started with the choice of her name as Erik Nakjavani points out. Nakjavani states that the disyllabic name of Abji Khanom which translates ‘Madam Sis’ “achieves what Jean-Paul Sartre in a different context has referred to as the “terrorism of politeness.” The title concisely focuses the reader’s attention on the main character … and her precarious position in the family” (216) She is perceived of as an ‘old maid’—pun intended--since her birth. On the other hand Mahrokh’s name resonates with Belle in French and English giving the associative meanings of beauty and benevolence (222) Both Abji Khanom and Mahrokh enter the vicious circle of societal character-grinding. They are framed since childhood and the psychological effect on their character is only a reflection of society’s treatment of them. 

  Thus, Abji Khanom’s deviant character that culminated into committing suicide spelled itself quite early in her life. While Mahrokh turns out to be “sociable, courteous, charming, full of smiles and well-mannered”, (137) her neighbor nicknamed her ‘The Favored one’ and her parents called her “little darling”, Abji Khanom was “irascible and critical of other people’s behavior. She couldn’t get along with anyone. Even with her own mother she was sometimes not on speaking terms for two or three months.” (137) Abji Khanom was very harsh with her little sister whom she would wake up “with a mighty kick, saying, “Lazy devil, get your carcass up. It’s already past noon. When will you say your morning prayers?” (138) When she realizes that her little sister is about to get married, she was “beside herself with jealousy.” (140) It is quite clear the vicious societal circle she finds herself in and the more she is pushed around, the harsher her reactions become. After the news of her little sister’s marriage, she pretends to be sick with a terrible headache and goes to bed. But she won’t be left alone. Her mother kept rebuking her “I know you are acting out of jealousy…I can’t be held responsible for the fact that some people are beautiful and others are not. It is God’s work” (141) It is ironic because what Abji Khanom’s mother has been torturing her throughout life is that ‘God’s work’ which the daughter is, as well, not responsible for. In return for this harshness, Abji Khanom fires back: “Don’t make me say that Mahrokh has been pregnant for the past two months. With my own eyes I saw her bulging belly but didn’t say a thing. I disown her as my sister.” (141) Although Abji Khanom attempts to repent her presumed incompetency through excessive religious diligence and hoping that “by means of prayers and observing the dictates of religion to ensure her happiness in the other world” (138), she fails to gain society’s pardon no matter how religious or pious she attempts to be.

  In A Dirty Story, Fadik was guilty of being unable to protect her chastity. Being helplessly married to a weak man who was unable to protect her from the advances of the Agha’s son and the other youth of the village who attack her in her own house, and that there was nothing she could have done to prevent her rape is not an acceptable pardon to society. As a sexually tempting prey, she became a threat to the ‘family institution’ because she is considered a temptation for men to break away from their wives and for women to be a model that would encourage other women to practice sexual freedom within marriage with men other than their spouses. Society does not differentiate between helpless victims and free-willed women who choose to break away from society’s rules and regulations and according to the articles of Societal Law, the woman is always to blame for her lost chastity. In other words, according to Societal Law, there is an agreed upon form of the relation between men and women and any conduct that is seen as violating the code of acceptable behavior is prohibited and criminalized through different strategies including gossip, social exile, scandal, shame and even murder under what is termed ‘honor killings’ as Amani M. Awwad argues. Awwad states that “[A] powerful system of social control was created to protect the sexual purity of women in the Middle East. This system involves factors such as shame, scandal and gossip aimed at protecting the prestigious status of the patrilineal family. This system of social control puts the burden on women in protecting their own sexual purity. If shame is brought to the family then, women are to blame; this shame occurs even if their male counterparts raped them” (44). Women’s primary role in life is to get married, bear children and be responsible for the well-being and upbringing of the next generation. In a conversation in which the villagers in A Dirty Story are deliberating over the price to be paid for the bride’s seller who bought her from her village, an argument arises among the men: “[A] good woman’s worth more than a team of oxen…you can always put her to the plough and… she’ll bind and carry the sheaves, hoe, do anything. What’s a hundred liras? Why, a woman brings in that much in one single summer. In the fields, at home, in bed.” (425) Here, it is clear what the value of women is and the role that is assigned them. Like Abji Khanom, the primary role of a woman is to marry, get kids, and to be useful ‘in the fields, at home, in bed’ which is ‘worth more than a team of oxen’. 

  When Fadik is bought, she fulfils her role as a wife and a labor for Huru, the landowner for whom she and Osman, her husband, are working in return for shelter. However, when it is known that Fadik is having a sexual relation with the Agha’s son, as they were seen by a little boy who reports the incident to his mother, gossip erupts and it is circulated in the village as evidence of Fadik’s prostitution although the boy who saw them “repeated again and again” that “Uncle Osman’s wife, you know, was crying. I can’t do it, she was saying, and she was sobbing away all the time.” (427) The whole village starts spreading the story around Fadik’s chastity without the slightest mention of the role of the Agha’s son. They resolved to address Fadik’s husband to stop her. They see with one eye putting the blame on her, “[T]hey say you are giving the village a bad name. Ever since the Agha’s son took up with your wife, all the other youths have followed suit and your house is just like a brothel now. The villagers say you’ve got to repudiate her. If you don’t, they’ll drive you both out. The honour of the whole village is at stake” (433) (the italics is mine). The solution for her ill-manners is to get rid of her and “the villagers will buy [him] another woman.” (434) 

  Society’s harsh judgment is not diluted by the dire conditions of the defendant. She is practically living in a jail cell: “there was an old pallet in one corner and a few kitchen utensils, but nothing else to show that the place was lived in.”(436) She is helpless, raped against her will under the eyes of the whole village by the Agha’s son who is the emblem of authority in the village. Raping her and the villages’ silence invited other youth to follow his footsteps and Fadik was violated by numerous rapists. She pleads to everyone to help her out. Addressing the Huru she complains: “Mistress, I swear I didn’t go after them! They just came in spite of everything” (436) while she begs the Tick “[L]et me get away now, brother. Save me! If you save me, I’ll be your woman. I’ll do anything…”(443) However, nothing and no one would save her. “[T]hey lined up as usual at the entrance to the pen. The first one went in and a nerve-racking scream rose from Fadik, a scream that would have moved the most hardened of hearts. But the youths were deaf to everything. In they went, one after the other, and soon Fadik’s screams died down. Not even a moan came out of her.” (443) Instead of protecting her, treating her for what she really is, a victim, the whole village conspired against her. While the youths would “take it in turns, heedless of Fadik’s tears and howls”, and afterwards they would start “firing their guns as though in a wedding procession” (442), the rest of the village on the other hand is summoned to discuss whether to “hand over the woman to the police-station” or “pass[…] her to the youths of another village.” (444) 

  A long distance from that Turkish village, geographically not culturally, a similar situation takes place in a small Egyptian farmstead. There takes place ‘an accident of honour’, as the title of ‘Peace with Honour’ literally translates. Fatma, the protagonist of the short story is a lively jovial girl who is described by the author as “the prettiest girl in the ezba.” (235) She was not different from the other girls however, “the most important thing about her was her essential femininity, a femininity which was alive, pulsating and fast-flowing. You could not tell precisely what was the secret of her attractiveness. Her smile was feminine, her gestures were feminine”(236). This extreme femininity is in fact another crime according to Societal Laws. In spite of the seeming contrast between Abji Khanom’s state and that of Fatma, it is evident how society (mis)treats any form of deviation from the societal norm of the-woman-as-she-should-be. Since the role of women in society is marriage and the construction of the family, Fatma, like Abji Khanom, does not fit the pattern which explains why she remained unmarried. In spite of Fatma’s beauty, she was without suitors because “who would be rash enough to take on this bundle of sex?” (238) For the men of the village, they would marry “in order that their wives might help them and bring forth sons to help them. And so Fatma remained unmarried and without suitors.” (238) This was a threat for the societal structure as she “remained like a luscious forbidden fruit. No one came near her and no one allowed anyone else to come near her.” (239) 

  Societal reaction to any form of threat for the ultimate goal of constructing the family is always harshly punished. Although “Fatma was above reproach” (237), “she did not have a bad reputation. She was not loose” (235) and she “wore the same clothes as the other girls did, she applied kohl to her eyes in the same way as the other girls, and chewed gum as they did. She was never seen in dubious situations and was never caught doing anything unseemly” (237), rumors would still circulate concerning her chastity. It had always been circulated that Fatma “had been caught with a man in the maize fields or behind the stables or under the thresher. These had occasioned only provisional suspicions, and had always proved to be mere rumors, which were bound to arise around Fatma just as the longing sights of men did.” (239) The problem was that to the villagers, it was “inconceivable that a girl as attractive as Fatma could possibly remain pure.” (240) If a woman is that beautiful and also pure, this would mean that all the less beautiful wives are threatened. There is no logic for marrying a woman that is not as beautiful as Fatma is as long as Fatma is beautiful, clever and chaste. Fatma had to be lacking something, something that is mostly intangible because it is easiest to accuse her of it, if it is so. It was anticipated the time when something would happen to confirm the rumours and relieve the villagers of her troubling presence as a virtuous lively beautiful unmarried girl. For the women, she is a disturbing threat, for the men, she is a luscious temptation. As Roger Allen asserts, Idris in this short story is capable of presenting “a veritable societal fishbowl with its fixed codes of morality and a thousand eyes to oversee it. Idris manages to capture brilliantly the feelings of jealousy, spite, prudery and hatred” (45) showing how everybody is maliciously hoping that something would happen because “[S]omething must happen. People would undoubtedly be awakened in the middle of the night by the sound of a bullet or they would hear a loud cry from the fields announcing that Fatma had been caught in the maize fields with Gharib.” (243) When this happens, women will be relieved with their unequaled chastity and men won’t have either regrets for choosing their ‘perfect’ wives, nor hopes for marrying such a ‘playgirl’. So, something must happen and everyone will be relieved.

  Then something happens. Fatma screams when Gharib grabs her hand while she was walking in the fields. Fatma’s screams when Gharib attempts to approach her did not reveal Gharib’s desires. It rather unveiled society’s hypocrisy and immorality. That society that had been waiting for a chance to punish Fatma for her odd existence as an extraordinary beauty who threatens the peace of society finds a chance in this incident. The humiliating and brutal attitude of those she has always believed to have loved her is inexplicable. Before that incident, she felt that “[E]verybody was her friend. Everybody loved her and she loved everybody.” (238) This hypocrisy was unveiled with this incident. When they started to question her, Fatma “felt faint” and “her head reeled” for she “the beautiful queen, was being discussed openly before her brother and her family by all those people who had once loved her and made much of her, and whom she in turn had cherished and upon whom she had relied.” (247) Society’s punishment of Fatma, the effect of that invisible legislation that destroys pride, honor and dignity replacing it with shame and psychological rupture is evident in the passage in which Idris portrays the procession of Fatma’s journey to the virginity check. The opportunity has presented itself for society to execute the verdict taken long-ago against Fatma. Her journey to the virginity check is like the journey of a convict to the gas chamber, it is a journey of recognition of the regulations of Societal Laws, their unfairness and hypocrisy, a journey—to borrow William Blake’s imagery—from innocence to experience:

Fatma walked blindly in their midst, her face still lifeless, her heart sinking to her feet, feeling at every step, that she was treading on her own heart, treading on her innocence, on the sweetness of her childhood, on the memory of those days when she had grown up and had sung at wedding feasts while she dreamed of her own wedding night, with its procession, its hustle and bustle, its ritual of dyeing the hands in henna—a night when everyone would be watching her coming out like a queen. And today they were all watching her coming out, hundreds of eyes looking at her, staring at her, not hundreds, thousands, the whole world was nothing but eyes, glaring and bright like torches, not looking at her but through her at her innermost depths, immodestly, savagely, burning into her body, raping her. Her blood flowed and dribbled on the stones with every new step she took as she stumbled along, mercilessly, barefooted, naked, defiled.

Her friend Hikmat tried to pull Fatma’s veil over her face and cover her up, but Fatma pushed it back. What was the use of covering her face when her whole body was naked? (248)

When they arrive at the Nazir’s house, the virginity check is not only brutal, it is animalistic and degrading: 

Fatma’s resistance was that of a strong instinctive shyness. The women overpowered her and forced her on to the bed, and one of them tied her hands while two others got hold of her legs. Many hands stretched forward: dry, knotted hands—even the remains of mulukkiyya on their fingers were dry. Dozens of eyes bulged, intent on their search for honour, in their concern that honour be safe. They peered and pierced and scrutinized even when they did not know what they were looking for. Um George had become terribly agitated as if she were the examinee and not the examiner. She despaired of either keeping the women quiet or of comforting Fatma. The pushing and pulling and stifled cries continued, muted into a terrifying whisper. A silence of expectancy now hung over the room and spread to the whole house and from there to the outside, to the farmstead, to the whole world it seemed. Everything fell silent…

……

Suddenly a long-drawn trilling resounded from the inner room, echoed by many other trilling in the house while the news went around:

“She is safe, thank God! Honour is safe!” (252)

  As Gibbons points out, “society ‘creates’ crime through processes in which acts are signaled out as ‘bad’ and ‘criminal’. By society is meant groups of persons who manage to get some act included within a set of statutes that declare certain behaviors criminal in form.” (5) On the other hand, Sumner states that according to the folkways and relatively primitive communities, there is “proof that ‘immoral’ never means anything but contrary to the mores of the time and place. Therefore the mores and the morality may move together, and there is no permanent or universal standard by which right and truth in regard to these matters can be established” (418) In other words, the immoral that is criminalized by society has nothing to do with innocence, purity or chastity. The immoral, in Societal Law, is not tied to what is fair and just in essence. It is a concept that is relatively tied to what is agreed upon as moral, another expression for the socially acceptable. Fatma’s presumed ‘immorality’ is different from chastity. Society does not really care for real chastity, Idris shows. It rather cares for following the pattern of social structure, mores, customs and traditions. It thus becomes evident what Douglas Cairns states in “Honour and Shame: Modern Controversies and Ancient Values” that throughout the ages, for men “honour was intimately bound up with assertive, traditional forms of masculinity, and so was fundamentally related to female chastity, the source of such honour as women possessed and a crucial conduit through which men’s honour was vulnerable. This model…put all the emphasis on the standards of society, on the public, visible nature of one’s actions and their evaluation by their audience.”(23) Honour thus becomes more of a spectacle than a proof of actual virtue.

 That is clear in how Idris describes the attitude of Fatma’s brother Farag and Gharib’s father. As Awwad states, "[O]nce shame threatens the family's honor, it becomes a concern of the entire community and not just the family. Therefore, the family is pressured through the continuation of gossip to take the necessary steps to purify or "purge" its honor."(45) That is why in both families, Fatma’s and Gharib’s families, there begins the rituals of honor-purgation. Although, in appearance, both were disciplining their siblings, swearing to kill the one who brought shame to the family, a shame of acting in a questionable way even if that person proved innocent, it was only an act, a scene in the masquerade of the search for honour, a scene made to satisfy the audience—the community. For Abdoun, Gharib’s father, “there was something in his manner, in the tone of his voice, in the choice of insults perhaps…something which suggested somehow that in his heart of hearts Abdoun was not really ashamed of his son. One might go a step further and say that he was almost proud of the virility of his son and of his being charged with rape.” (253) The same hypocrisy is experienced in Fatma’s home. Her brother “seemed like a wild beast determined to do away with her.” (253) As Whitely Kaufman states, since “[T]he idea of honor is difficult to define precisely, for the same reason that virtue is difficult to define: it is not a simple idea but a complex ethos”(558), “the problem with honor cultures is that they are excessively concerned with appearances or superficial values” (567) and thus “people in honor cultures obey moral restraints only when others are watching. (572) So, just like Abdoun who knew his son did not commit anything but enjoyed giving a spectacle of disciplining him while deep inside he was proud of his virility, Farag who knew Fatma was innocent, his attitude “from a certain restraint in the blows which he gave Fatma, or possibly from the glitter in his eyes, which was neither a glitter of pure anger nor of pure relief, one could catch a glimpse of a hidden meaning” (253) 

  Like Abji Khanom, Fadik, and Fatma, the protagonist of Atrocity is not only a criminal in the eyes of Societal Law, he might be regarded as the most threatening criminal of all of them. His payback to society is thus horrendous because the psychological drainage he is submitted to is cruel and substantial. He is the fruit of an extramarital relation and the living evidence of the existence of such relations. That is why he is harshly treated as a social outcast for fear of his infectious genes of deviation that might be transmitted to other members of society.  He was mistreated by everybody because “what they knew about him and his mother made his workmates distrust him.” (55) He was given “the most difficult and most exhausting tasks.” (55) The same outcome like the other innocent victims of Societal Law is at hand. He turns out to be “not an easy person to get on with: it was not on his nature to show any friendliness, and did not join in his mates’ talk; a pariah, he was fond of none of them, and was liked by none. The same was true in his relations with older people, and with those placed over him” (55). Like Abji Khanom who resorts to religion, he resorts to the church which to him “had become his only link with humankind.” (56) He would sit upon a stone block in front of the church (55) although he “had no covering thick enough to make him comfortable, yet there he always sat until he was too tired or too cold.” (56) He searched for methods to repent his crime which was neither his sin nor his choice. It is notable that he, according to religion, has not committed any crime. Moreover, religion promotes tolerance and forgiveness even to those who had wronged us. However, Societal Law is actually more powerful than religion and it rules according to its articles which are not necessarily just or fair.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

  It thus becomes clear that what was identified as the essential characteristics of criminal law applies as well to Societal Law. The essential characteristics of criminal law include politicality, specificity, uniformity, and penal sanction (Gibbons, 20). Politicality means that “criminal laws originate through actions of the State rather than some private organization” (20) Specificity means that “criminal statutes provide strict definitions of particular acts which constitute crimes.” (20) Uniformity means “the effort to specify crimes and invoke sanctions against offenders in an even-handed fashion.” (20) Gibbons states that “criminal liability is supposed to be uniform for all, irrespective of social background or social status. However, the principle of uniformity breaks down in practice at several points. Law enforcement processes are not always uniformly administered, nor are judicial decisions always free from theoretically extraneous or irrelevant considerations of background variations or social influence.” (21) “Penal sanctions mean that “penalties are specified for violation of the statutes.” (21)  

  Applying these characteristics of criminal law to Societal Law we find that Societal Law originates through actions of society and not individual practices. Subjects of the law are judged and punished by the majority as criminal or blamable. In the four short stories tackled, the protagonists are sentenced to a punishment which is executed by all members of society, though different societies, as if there were an agreement or a consensus among them to act the way they do. In spite of the difference in the nationalities of their writers, the same attitude of inflicting the painful punishment of shame and social exile on the societal convict is clear. There is specificity in the crimes that are committed under its umbrella—namely any action that threatens the ultimate structure of ‘society-as-it-should-be’ to borrow Sumner’s term. There is also uniformity since society does not differentiate between the ‘innocent’ and the guilty. Those who are threatening the structure of ‘society-as-it-should-be’ are criminalized and punished regardless of their background or the premises on which the accusations are grounded. And, of course, Societal Law ascribes the appropriate penal sanctions that range between strategies of social exile to murder. As Durkheim simply explains this whole process, “If I do not submit to the conventions of society, if in my dress I do not conform to the customs observed in my country and in my class, the ridicule I provoke, the social isolation in which I am kept, produce, although in an attenuated form, the same effects as a punishment in the strict sense of the word.” (Edles and Appelrouth 113) 

  Moreover, Gibbons points out four main elements that ascribe to the behavior that could be described as a crime: causing harm, legally forbidden, occurrence of “conduct” and mens rea. (22-3) The first element is that criminal law requires for the crime to be considered that it presents a certain deviant behavior that constitutes ‘harm’: “The act must result in visible, external consequences which are regarded as detrimental to social interests.” (21) The other thing is that “the act must be legally forbidden.” (21) In addition, “‘conduct’ must occur for a crime to take place. It must be demonstrated that intentional behavioral events took place, resulting in some harmful consequence.” (22)  Mens rea on the other hand refers to the possession of “evil mind” or “guilty mind”. As Gibbons states, “[M]ens rea refers to intent, rather than motivation. In order to demonstrate mens rea, it must be shown that an actor intended or calculated to behave in a manner defined as illegal.” (22) 

  The first two elements apply to societal crimes. Societal crimes cause harm to society since societal convicts tend to deviate from the standard set by the collective conscience of society as the norm. By their deviation, they are encouraging other individuals to follow them and thus should be rebuked and punished. For instance, societal crimes of violating the pattern of “the family institution” discussed in this paper are ‘legally forbidden’ actions that cause harm through threatening societal peace. The two other characteristics of crime that are included by the legislators to assure justice—namely conduct and mens rea—are not obligatory in Societal Law. Conduct with its definition that ‘it must be demonstrated that intentional behavior events took place’ and mens rea that refers to intention rather than motive are almost always lacking in the case of the ‘innocent convicts’ of Societal Law. Abji Khanom, Fadik, Fatma, and the protagonist of Atrocity did not intend to challenge Societal Law and its description of the citizen-as-he/she-should-be. They were rather victims of the very situation they were accused of maintaining. For society, it was not enough that Abji Khanom was not beautiful or that Fatma was too beautiful and for that they had major difficulty of finding a male partner, that Fadik was living in dire poverty, being raped regularly unprotected by her husband and under the eyes of the whole village, or that the protagonist of Atrocity was suffering from poverty and shame due to a relation between his parents which he did not choose. These miserable societal convicts had to be punished for the situations they were actually suffering from. This results in the creation of deformed and deviant minds and souls. They either turn into mentally disturbed individuals like Abji Khanom, really helpless creatures, dead-inside like Fadik, or actual social deviants who decide to challenge society like Fatma who decides to challenge the hypocrisy of society by manipulating its fake rules of chastity and honour following the frame drawn by society for acceptable behavior evading getting caught and not evading dishonorable conduct or like the protagonist of Atrocity, who decides to satisfy his needs as a human being through a beastly attitude. 

  Abji Khanom conspires with the State—the plaintiff--against herself and submits to the rule of law. She keeps distancing herself from society, stays in her prison cell, gets deeper and deeper in purgatory rituals, which culminate into the ultimate verdict implementation—murdering herself. Only then is she looking peacefully. Her miserable suffering ends when she decides to put an end to it by her own hands. She drowns herself on the night of her little sister’s wedding. It is significant how Hedayat paints the tableau of her death: “[H]er jet black tresses, twisted in pigtails, coiled around her neck like a black serpent. Her green dress clung tightly to her body. Her face wore a halo of light and splendor.” (144) Her death is emblematic of her life, she died in suffocation after throttling throughout her entire life under the heavy burden of social strangulation. Her hair that coiled around her neck, and her dress that clung tightly to her body reflect the pressure she had suffered from. The whole scene, as Nakjavani observes, represents a death that is both an ending and a liberation, a gift that is promised to the patient believers: “the cistern window (daricheh-ye ˆab-anbˆ ar) frames the image of Abji Khanom’s body in death. The trap door that opens onto the cistern’s womblike interior and whose amniotic water is no longer life-giving nor life-sustaining. The water now possesses another God-like attribute, the gift of death.” (216) In death she finds a mercy that she lacked in life. Death is her only way to go to “a land where there was neither beauty nor ugliness, no weddings and no mournings, no laughter, no pain, no joy and no sorrow. She had gone to Paradise.” (144) 

  Fadik on the other hand is sentenced to a life-in-death verdict. After “long deliberation” among the villagers, they decide the verdict that should be implemented upon the raped Fadik for her inability to defend her honour and preserve her chastity. They first decide to send her away to a distant house in the village without her husband as a form of social and physical exile. However the youth of the village knew where she was staying and the regular brutal rape ritual continued. The villagers, thus, decided that if Fadik were handed over to the police station “the honour of the whole village is at stake” (444). They thus decided that she “would be returned to Osman, but on one condition. That he takes himself off with her to a distant place and never appear in the village again.” (444) Osman goes to execute the verdict and he finds his wife “lying there on the dirt floor with only a few tatters left to cover her naked body.” (445) Osman walks away from the village carrying his half-dead wife on his back. However after walking a long distance, he exclaims “where shall we go now? I don’t know…” to which Fadik’s answer “is only a moan.” (446) Helpless, penniless and unjustly punished, they are doomed to this exodus of the socially-discriminated innocent convicts of Societal Law. 

  Fatma, however, is smart enough to beat society at its game. Although, on the surface, she returned to her normal life, “yet people found that she had acquired something new which she did not have before, or perhaps had lost something genuine which she used to have… she had lost her innocence and was now capable of pretence.” (255) Fatma understood the dynamics of a society that condemns the innocent if they represent a deviation from the formal structure of society even if it is at the expense of a genuine and chaste substance. In a society that accepts criminals as long as they do not threaten its bogus structure, Fatma, after sobbing over the brutality of the honor check, realized that if honour was just a piece of flesh, then this is all that should be maintained. Fatma who was pure, chaste and loved everybody, is changed. Now, "she could look at something without seeming to do so, and laugh when she had no desire to. Now, she could desire a thing and conceal her desire for it." (255)Moreover, her brother could at times catch her coming from Sabra's house. He would become infuriated asking her what business she had with Sabra who was the ezba’s dressmaker and who "did not mind herself and her house being used as a blind—her home was a place where a man and a woman could meet with a perfectly valid pretext for either of them being there." (248) In response to her brother's inquiries and whenever this happened "she was now capable of saying, 'I was trying a dress on. Leave me alone.'" (255) 

  It is remarkable how Idris portrays Fatma's feelings of disdain at the fake community she is living in, her revengeful attitude in response to the hypocritical norms of society which transforms her into doing what she was wrongfully accused of earlier. Having actually lost her honour and pride when she was submitted to the humiliating virginity check, she now knows how society rules and she despises the world for it. When her brother is about to beat her for his suspicions concerning her conduct, she "would free herself from his grip with a strange violence and would stand in the corner of the room rearranging her hair, and facing him with, beautiful and defiant eyes, unflinching and unabashed." (255) With this meaningful gaze she is challenging his manhood in avenging his honour.  She is not trying to hide her attitude. Rather, her revenge is only attained when her brother knows that she is not ‘honourable’ anymore, and that he cannot prove it, according to the Societal Law he abides by. Her gaze, As Hanita Brand in "Gazing Games" states “serves—among other things—as a tool of defiance or challenge to unjust sexual and/or social powers; as an act of protest; as a means of transgressing the boundaries of gender separation" (158) To Fatma, her brother is the emblem of Societal Law. Her defying gaze is the gaze of disappointment and hatred for a society that turned her chastity into bogus virginity. Now, all she needs to do is to sustain her virginity not virtue because this is the measure against which society measures her worth.

  Moreover Brand in “Gazing Games” points out that "there actually is an entire sub-genre of short fiction centered on gazes and gazing-games in modern Arabic literature." (158) The gaze is actually a very powerful tool through which characters express their fear, disappointment, challenge and bewilderment at society's brutality and flawed standards. It is a one-sided dialogue of the speechless convicts since “the gaze is deprived almost entirely of one of its basic elements—mutuality.” (159) The gaze reflects the state of the protagonists of the four short stories, their inner conflict and inner bleeding at the realization of society’s brutality and disdain for their circumstances. During Abji Khanom’s sister’s wedding, after seeing the bride and the bridegroom kissing, she remained gazing at the carpet: “putting her hand under her chin, she stared at the designs of the carpet, unmindful of what passed about her… people came and went but she wouldn’t see them, she did not try to see them.” (143)  This is her moment of epiphany in which, may be for the first time in her life, she comes face to face with the reality of her situation. She has lived all her life in shame hidden behind her religious extremism. As Lisa Guenther in “Shame and the Temporality of Social Life” states, speaking about the mechanism of shame: 

The burning feeling of shame, the sense of being out of place, judged by others as unworthy, unwanted or wrong—not only in this or that particular action but in one’s very existence—leaves the shameful subject nowhere to be, and yet nowhere to hide or escape. Deprived of supportive relationships to others, I am not merely left to my own devices as an individual, but I find my own agency and integrity undermined by this exclusion. In this sense, shame attacks the very resources that one would need in order to resist shame, and to put in question the mechanisms that produce it and distribute it unevenly among subjects. The trouble with shame is that, when it really takes hold of me, I cannot even stand myself; it is as if my own subjectivity has been replaced by the shame that sticks to it. (23-4)

  After this realization, Abji Khanom decides to end her misery and to go to a shame-free zone; to go to death. Her decision is both escape and revenge from a society that had belittled her all her life. To commit suicide—which is both shameful and sinful especially in a conservative Muslim Middle Eastern family— and to do it on the night of her sister’s wedding, is a projection of the same shame and grief that she had carried all her life onto her family. It is her way of making a statement and contaminating the memory of her sister’s wedding with her ‘scandalous’ death.

  On the other hand, Fadik’s gazes are empty “wondering” stares that reflect her bewilderment and shock. When Fadik was first bought for Osman in marriage, she went to live in his house and she would look out at the passers-by “staring out with huge wondering eyes.” (426) Months passed and “passers-by grew familiar with the sight of the strange wide-eyed girl at the barn door.” (426) The act of marriage itself, the way she was sold to a man who would in turn sell her to another man in another village in a process which society would call “marriage” instead of ‘human trafficking’ is definitely a bewildering situation. In spite of such an inhuman situation, her misery does not end there. She is raped in her house under the eyes of the whole village and she is the one to blame. When her husband is ordered by the villagers to take his wife and leave the village, he goes to find her between life and death due to continuous rape, lying there “[H]er huge eyes were fixed vacantly on the branches that roofed the pen.” (445) Leaving the village, and after walking for a while, she and her husband “looked at each other for a long while without speaking”. Bewilderment, pain, and shame ensue. Their sense of loss is expressed in Osman’s final question “‘where shall we go now? I don’t know…’” (446) It is more than just a question. Whereas, as Guenther states, “a world without shame may not be possible, or even desirable” (24) since the capacity for shame reflects a type of interest in the other whose opinion thus matters, the real question as Awwad points out “is how the realities of masculinity and femininity allowed for the creation of a system of social control composed of cultural practices including shame, scandal, gossip and, most importantly, family honor and honor killing.” (43) 

 In Atrocity, and while raping his dead victim, the protagonist “saw his reflexion in the fine pupil of her eye, and was sorry for her sake that her pretty eye should carry his own repellent image.”(58) Like society, she looked at him but she did not see him while he would see his hideous appearance reflected in society’s dead glassy eyes. He is the outcome of society’s view of him, how it—society—perceived him culminates into who/what he becomes. When he finishes raping her, as Hussein describes it, “two feelings beset him. That he had now risen upon to the full status of a human being, realizing that until then that he had been more lowly than the least of humans. And that he had taken his revenge upon mankind, who had deprived him of everything until then (60)” He proves to be the worst mutant of Societal Law. As an outcome of a bestializing history, he becomes a total beast. 

  It is noteworthy that Mohamed Kamel Hussein constructs the whole short story in a non-Egyptian judicial system in which, opposite to the Egyptian system, trials are conducted against a judge and a jury. Hussein’s interest in the idea that the protagonist is being judged by an unfair society not a just judicial system is clear. The trial is a representation of a societal trial-house. Hussein chooses representative patterns from that hypocritical society that deprives an innocent victim from humanity for a societal crime—his mother’s illicit relation with his father—which was not his, and yet accepts the fakeness of marriages that seem respectable and human from the outside, but are full of coldness, bestiality and fakeness. The judge, the jury and the audience in the court room are, instead of judging the criminal who is accused of murder and rape, are judging their lives in relation to their own institutions of marriage. 

  If the protagonist’s societal crime is being an illegal son, and his crime is rape and murder to which society attests that “the criminal should be burnt alive” (54) as the only way “to wipe away the shame which mankind bore because of this atrocious crime” (55), forms of other atrocious marital crimes are explored. There is a middle-aged woman from the audience attending the trial who has a fit of nausea as she remembers her wedding night when she was still “young and tender” (66). She explores the brutality of forced sex within the socially-sacred ‘family institution’ when her husband “confronted her with the violence, the coarseness, of an ogre” (66).  To her “he was nothing but a gorilla, lumbering out of the jungle to seize into his brutish grasp the most cherished of her feelings and the most delicate fibers of her being.” (66) Then the judge remembers his own marriage and what his wife told him the day before that “he made love the way dogs do” (66) while a newly married young woman was avoiding looking at the accused for fear of her desire for a man who, unlike her husband, would satisfy her sexual needs in a fulfilling manner. Her husband who sat beside her “found it shameful for a young woman to be eager. And so his wife had to conceal her real temperament from him “(68). Besides these representative patterns of societal hypocritical marriage, a jurist looks at the convict remembering her daughter’s lover with whom she had eloped. It thus becomes clear that society’s hypocritical rules manage the intricate relations within marriage. 

Opposed to the protagonist’s atrocious crime, we are presented with other forms of appalling relations of affectations of marriage which is supposedly a unity of two bodies, minds and souls. This refers to another Societal Law article, what might be termed ‘the law of silence’ which obligates women—wives—to remain silent towards marital atrocious crimes like forced sex, marital abuse, a husband’s impotency, unwillingness or inability to satisfy the needs of the wife as examples of what a woman has to accept and to remain silent about.   This is yet another societal rule that also utilizes shame among other techniques to ensure its implementation. As Sonja Plesset points out, women suffering from marital abuse where silenced because they experienced shame that “was shaped by two distinct emotions: the embarrassment that comes from submitting to mistreatment … [and] the fear that comes from wondering whether the violence they experienced could be retribution for their failure to adequately – and simultaneously – perform the roles of wife, mother, and lover.” (431) It is true Aristotle’s description of shame as being a “womanish” emotion while Freud, centuries later, would characterize it as a “feminine characteristic par excellence” (Locke 148).

  This ‘Law of Silence’ could be regarded as a fraction of a larger picture that Carole Pateman draws of women subordination in her book The Sexual Contract (1988). John Locke, Thomas Hobbes and Jean Jack Rousseau and others are all theorists of ‘The Social Contract’ through which government and state had developed. With all their differences on theorizing how Man lived in the so called ‘state of nature’ prior to government, or the reasons that led people into participating in ‘the social contract’ or on the nature of the relation between the ruler and the ruled, they all agreed on the presence of ‘the state of nature’ prior to government, to the presence of a natural law and reason and to the negligence of the rights of women in the social order. Pateman in her book The Sexual Contract (1988) argues that while debating the nature of ‘The Social Contract’, theorists were actually founding a manifesto of persecution of women through ignorance of women’s voices in society. She claims that while “[T]he original contract is a sexual-social pact… the story of the sexual contract has been repressed…The missing half of the story tells how a specifically modern form of patriarchy is established. The new civil society created through the original contract is a patriarchal social order.” (1) Although Pateman goes too far in her identification of images of subjection including prostitution and surrogacy, what is of relevance here is that ‘The Social Contract’ is one of the starkest examples of the power of ‘The Invisible Legislation’ called ‘Societal Law’. ‘Social Contract’ male theorists and philosophers paradoxically legitimized unconcern for women’s rights in society establishing a patriarchal social order that further legitimized patriarchal authority over women while claiming a pursuit of social balance and equity.

  In fact, the four main characters tackled in this paper are victims of Societal Laws legitimizing subordination of women. Even the protagonist of Atrocity, who is a male, is convicted by society as a living evidence of the deviation of a woman, his mother, from the norms set by society. Abji Khanom is convicted of feminine incompetency while Fatma is convicted of extreme femininity and thus they are unable to fulfill their roles of securing a suitor, marry, and have children. As such, both are considered a threat for the-woman-as-she-should-be ideal societal pattern. Fadik is tortured by societal cruelty. First, by being systematically raped in her house lacking anyone’s support or help, and then by being blamed for this, disgraced and driven out of her village to nowhere because of a crime that was directed against her not by her. The protagonist of Atrocity, on the other hand, suffers from lifelong criminalization for a deed he had no choice in. As such, the four protagonists are transformed into deformed creatures who either attempt revenge in a self-annihilative display as Abji Khanom, become destitute outcasts like Fadik, dive into society’s fake morality pretense like Fatma or destroy oneself and that blind society that deprived them from their humanity and commit beastlike crimes like the protagonist of Atrocity. Those innocent convicts of Societal Law are transformed into societal time-bombs ready for shattering lives and souls in acts of revenge and frustration due to an unjust and wicked Societal Law that stole away their compassion, innocence and humanity.

This is not to say that Societal Law is exclusively synonymous with ‘feminist subordination laws’. Societal law is a large body of rules and articles that govern the lives of individuals—males and females equally--whose effect is much larger than the mere persecution of women and stems from what Durkheim called collective conscience. For instance, there are the Societal Laws that dictate the responsibility of certain community male and female members to marry only from within their family or tribe. Any community member who dares to break this Societal Law article faces societal punishment in the form of shame, social exile or even murder. This comes in contradiction with the teachings of religion and formal legislation that emphasizes freewill in marriage. In other communities there is the obligation placed on male members to avenge the death of a family member by murdering a person from the allegedly guilty family. That community member who is assigned this task, in case he feels against performing his task, is punished with lifelong shame and social exile. These are just examples of Societal Laws that violate principles of freewill, justice and reason and are at the same time laws of extreme force and undeniable effect on the communities in which they are exercised that require further study of their distinct legislative nature. However, the choice of studying particular laws together in this paper is due to the similarity in their nature of the subjection of women.

  Marcus Tullius Cicero in The Republic and the Laws (2003) states that “there is but one essential justice which cements society, and one law which establishes this justice. This law is right reason, which is the true rule of all commandments and prohibitions. Whoever neglects this law, whether written or unwritten, is necessarily unjust and wicked.” (91) Societal Laws, which neglect right reason, tend to be vicious, unjust and wicked. As we have seen, due to the reliance of the Societal Laws tackled in this paper on two major behavioral characteristics assigned to actions that are described as crimes, namely causing of societal harm and being legally forbidden, while ignoring the other two justice scale-balancing characteristics, namely intentional conduct and mens rea, they sweep innocent victims who are blamed for situations they are actually suffering from. This Invisible Legislation is never approached for legal reform or amendment since it is not documented or codified; and since “[L]iterature and society necessarily explain each other” (Ferguson, 421), such practices are best documented in literature. It is the duty of legislators and social scientists to resort to literature as a source of documentation of these practices and to take it upon themselves to begin a process of reform of such actions into better practices of justice and fairness. This can only be attained by revising these practices as a whole body of Laws followed by a process of judicial and legal reform preventing further unfair convictions and stigmatizations of innocent victims.
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ملخص 
"التشريع الخفي: القانون و الأدب و ادانة الأبرياء من قبل 'القانون المجتمعي " كما ورد في "ابجي خانوم" لصادق هدايت و "قصة قدرة" لياشار كمال و "حادثة شرف" ليوسف إدريس و "جريمة بشعة" لمحمد كامل حسين."







د/رشا محمد وجدي محمد الليثي







     الأكاديمية الحديثة بالمعادي

  يميز اميل دوركهايم في كتابه الشهير  تقسيم العمل في المجتمع (1893) بين المجتمعات البدائية و الحديثة حيث يدكر انه في المجتمعات الأكثر بدائية يظهر ما أسماه "التضامن الميكانيكي" بدلا من "التضامن العضوي" في المجتمعات الأكثرحداثة حيث يفعل و يشعر الجميع بنفس الشيء. كما يقول دوركايهم ان من سمات المجتمعات التقليدية ما يسمي بالضمير الجماعي المشترك. الناس في المجتمعات التقليدية يميلون إلى الشعور بأنهم واحدة واحدة، وهذا الشعور بالتوحد بأن بكونوا جميعا جزء لا يتجزأ هو من مباديء الحفاظ على النظام الاجتماعي. يدعو دوركايم إلى سك المصطلح الذي يشير إلى نظام التحكم المجتمعي القائم على الضمير الجماعي للمجتمع. المصطلح ال>ي تقترحه هذه الورقة هو "القانون المجتمعي".
    ويمكن القول أنه في حين أن في المجتمعات الأكثر تقدما، حيث سيادة القانون هي الأقوى والقانون الأساسي هو الأداة الأساسية لتنظيم العلاقات بين أفراد المجتمع، فان واحدة من الأدوات الأساسية لتنظيم هذه العلاقات في المجتمعات الأقل تقدما هو ما يمكن تسميته "القانون المجتمعي". القانون المجتمعي والدي يمكن تعريفه ببساطة بأنه قانون وافق عليه بشكل غير رسمي غالبية أفراد المجتمع على أساس الضمير الجماعي الذي يعكس مصالحهم وميولهم الجماعية و هو تشريع خفي لديه أكثر الخصائص الرئيسية للقانون الأساسي. أفراد المجتمع الذين يفشلون في الالتزام بمواده يخضعون للعقوبة التي يمكن أن تشمل العار الاجتماعي والنفى المجتمعي أو حتي القتل (جرائم الشرف على سبيل المثال). و في حين أن القانون الأساسي يستمد مواده من قرارات المحاكم السابقة ومبادئ العدالة والحس السليم، فان القانون المجتمعي يستمد مواده أساسا من الرأي العام والعادات والقيم الاجتماعية التي تستند على تفضيلات وتحيزات الضميرالجمعي كما يطلق عليه دوركهايم. و الواقع انه في الكثير من الحالات لا يوجد سند ديني أو تشريعي للقانون المجتمعي ومع ذلك، فان تأثيره على الحياة اليومية للناس هو أثقل بكثير من القانون الوضعي وأحيانا عندما يكون هناك صراعا ما بين الدين أو النظام الأساسي للقانون وقواعد القانون المجتمعي, يتتصر القانون المجتمعي و يفرض نفسه. 
    تتناول هذه الورقة ثلاثة مسائل اساسية: أ) أنه بالنظر للتطبيق العام للقانون وخصائصه الرئيسية، يمكن اعتبار مثل هذه الممارسات الاجتماعية تشريعات قانونونية ويمكن أن تسمى مجتمعة "القانون المجتمعي الخفي" حيث أنه غير موثق او مقنن مثل التشريع الرسمي. ب) هذه القوانين جائرة و تفتقر لأسس العدالة، وهو السبب الرئيسي لعدم إدراجها ضمن القواعد القانونية الرسمية عبر جميع مراحل عملية صياغة القوانين الأساسية على الرغم من التوافق الطائفي العام عليها، وبالتالي تصبح هده القوانين مصدرا مؤثرا لتجريم الأبرياء وإنتاج المنحرفين الذين يقومون بدورهم بمماراسات مضادة للمجتمع غير العادل بطرق مختلفة بما في ذلك تدمير الذات، والقيام بارتكاب سلوك غير أخلاقي أو جرائم وحشية؛ ج) تهدف هده الدراسة ايضا للفت الانتباه إلى حقيقة أنه حيث ان الأدب هو مرآة المجتمع، سواء ما كان عليه، او ما سوف يكون أو ينبغي أن يكون، فيمكن أن يلعب الأدب دورا هاما في توثيق هذه التصرفات الاجتماعية عندما تفشل الوسائل الأخرى للتوثيق و هو ما يحدو بهده الدراسة لتقع تحت مظلة حركة القانون والأدب حيث يتم دراسة 4 قصص قصيرة من ثلاث دول مختلفة و هي مصر و ايران و تركيا كأمثلة توثق لمماراسات القانون المجتمعي و دوره و أثره علي الاشخاص و علي المجتمع ككل.
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